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ABSTRACT 
 
Unlike previous US-China trade frictions, the current ongoing US-China trade war 
touches upon a new controversial issue, which is the so-called Made in China, 
2025 (MIC, 2015). This is the first time the US government clearly targeted China’s 
industrial policy as a trade dispute. The purpose of this article is to analyze and 
conceptualize MIC 2025 from a legal institution perspective, and to appreciate 
why this becomes a key controversy between the US and China. To resolve this 
controversy may need China to make some institutional changes to the current 
legal and political institutions while it executes the MIC 2025, and some of these 
institutional changes would benefit China in a long run as well. 
 
Key words: Made in China 2015, US-China Trade Friction, Institutional Analysis, 
Market Economy, SOEs. 

 
 
INTRODUCTION 
 
Industrial policy in China sits at the cross-road between the 
firm belief that “scientific technology is the first 
productivity” and the characteristic Chinese pragmatisms, 
made famous by Deng Xiaoping’s saying, “black cat or white 
cat, whichever can catch a mice is a good cat.” With its 
predominant focus on enhancing industrial technologies 
and upgrading economic structures, industrial policy in 
China has been able to mobilize a preponderance of social, 
economic and political resources which has triggered envy 
among other countries, all thanks to the unique political 
institution of China. While the quantifiable result is 
immediate, whether or not China can secure its 
predominance and leadership in a given area of 
technologies remains questionable. Nevertheless, the sheer 
amount of resources and scale of investment pooled 
together are still an amazing feat that is testimony to the 
institutional power of the Chinese government. While to 
achieve the predetermined goal is one thing, the procedural 
fairness is quite another. As a national campaign that aims 
at the ideal of self-sufficiency in advanced technologies, 
China’s industrial policy inevitably raises doubt regarding   
too much government intervention, in the form of 
investment incentives, taxes, funding and regulation, into 
the market economy that could result in unfair competition  

 
 
between domestic and foreign investors. The non-
transparent political system, coupled with certain pre-
existing laws filled with general and vague terms, further 
intensifies such worries. Although China’s industrial policy 
may appear particularly evenhanded and non-
discriminatory, judging from the text of the initiating 
documents, the government practice can lead to 
discriminatory result at the implementation level, either 
intentionally or unintentionally. The latest trade war 
between the US and China further put China’s practice of 
industrial policy, especially the Made in China 2025 (MIC 
2025) under the spotlight. The US accused China of many 
unfair practices that target foreign (example, American) 
investors and violated China’s legal obligation under 
relevant international law, that is, the WTO Agreement. As 
the Office of the United States Trade Representative 
claimed in its 301 Report Update that MIC 2025 is “China’s 
ambitious technology-related industrial policies” (USTR, 
2018a). The questions thus naturally arose, what features 
of the industrial policy and China’s political institution 
facilitates an unfair treatment against foreign investors? Is 
the accusation from the US legitimate? If so, is it possible for 
China to change its practice so as to achieve the goals of 
industrial policy in compliance with the prevailing
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international legal principles? This article aims at exploring 
these issues and their implications and argues that the 
institutionalization and the politicization of MIC 2025, as 
evidenced by the orderly outlining of the implementation 
plan, the mobilization of resources and the close association 
between achieving the outline goals of MIC 2025 and the 
moral legitimacy of the party state, will inevitably cast 
doubt on this state-led project and cause great concerns to 
China’s trading partners. For clarity sake, it is not the 
purpose of this article to analyze the following: 
 
(i) China’s (non-)failure to comply with its WTO 
commitments in crafting and executing the MIC 2025, 
which though is the key accusation made by the US 
government.  
  
(ii) the dynamics of political process in China from the 
initial birth of the concept to the drafting and eventual 
adoption of the MIC 2025, which involves more than two 
dozen ministries and official agencies in a gaming setting 
over the years. 
  
This article is organized in the following manner, section II 
explains what MIC 2025 is. It provides the historical context 
of China’s industrial policy for readers to better appreciate 
the moral, economic and political importance of industrial 
policies especially that of MIC 2025 at this moment in 
China's history. This section will also briefly survey the 
academic literature and other publications that have 
discussed MIC 2025, which justifies the political economy 
paradigm adopted by this article to re-conceptualize MIC 
2025.The section will continue to analyze the legal nature 
and content of MIC 2025, and draw on the example of the 
industrial policy on integrated circuit as an example to both 
discuss and predict how MIC 2025, as an institutionalized 
and politicized project, has been and will be implemented 
in China, in short, a national-campaign like mobilization of 
political and economic resources to achieve the pre-set 
goals as effectively and efficiently as possible. Section III 
will focus on the legal issues and implications derived from 
the descriptive features as outlined therein. In particular, it 
focuses on how MIC 2025 could interact with pre-existing 
laws and political institution in China, which provide the 
tools and incentives for local government officials to afford 
favorable treatment to domestic companies at the expense 
of their foreign counterparts. It argues that, though the text 
of MIC 2025 does not explicitly require the government to 
discriminate against foreign investors, in practice, such 
unfair results typically follow, contradicting China’s 
international legal obligations of providing national 
treatment to foreign investors. Section IV looks at how 
Germany implements its industrial policy, highlighting the 
differences from China and how such differences could 
potentially dispel the worries and room for abuse. The 
article will then proceed to Section V to provide some 
policy recommendation regarding how China could fix the 

problems to optimize and implement its legitimate 
industrial policies without necessarily imposing 
disadvantageous conditions upon foreign investors. Section 
VI is the conclusion.  
 
 

WHAT IS MADE IN CHINA 2025? 
 

MIC 2025 is an action agenda (xingdong gangling) released 
by the State Council (2015c), China’s cabinet, in 2015 that 
identifies key priority sectors, primarily in the advanced 
manufacturing sectors, for the ultimate purpose of 
transforming China from a global manufacturing 
powerhouse to a global leader in a wide range of 
technologies. These sectors are, next-generation 
information and communications technology, high-end 
numerical control machinery and robotics, aerospace and 
aviation equipment, maritime engineering equipment and 
high-tech maritime vessel manufacturing, advanced rail 
equipment, energy-saving and new energy vehicle, 
electrical equipment, new materials, industry machinery, 
automobiles, biomedicine and high-performance medical 
device, agricultural machinery and equipment. The State 
Council (2015c) sketches a general timeline for realizing 
that ultimate objective and MIC functions as the first ten-
year industrial policy that will lay the foundation to 
facilitate the eventual achievement of that goal. This section 
will first provide the historical backdrop that allows us to 
appreciate the historical and political significance of MIC 
2025 at this moment. It will highlight certain academic 
discussions and other publications that have touched upon 
MIC 2025. After concluding the theorization so far has 
omitted an important aspect of MIC 2025 (which will be 
further expanded in Section III), this section first proceeds 
to discuss the purpose and objectives, legal nature, and key 
component of MIC 2025 to flesh out a comprehensive 
picture of what MIC 2025 aims to achieve. The textual 
discussion of MIC 2025 will be followed by analysis of how 
MIC 2025 has been and will likely be implemented in reality, 
in light of the reference to the “Guidelines to Promote 
National Integrated Circuit Industry Development” (IC 
Plan), a national industrial policy on integrated circuit that 
not only bears multiple similarities with MIC 2025, but also 
has been a huge success. The discussion of IC Plan will 
contextualize MIC 2025, demonstrating that the discussion 
on some of its features are more than educated guesses. 
Overall, this section is aims at providing a thorough 
analysis of MIC 2025 key aspects, relevant to its legal 
implications in the context of the ongoing trade war 
between the US and China, which quests a deep dive into 
the legal issues emerging from its execution. 
  
 

Background: China’s century-long industrial policy 
attempts 
 

China has a long history of using direct government efforts



Journal of  Business & Economic Management; Zhu and Shen. 227 
 
 
 
and management to stimulate their scientific, technological, 
and industrial developments. Ever since the First Opium 
war, the Chinese nation has aspired to catch up with the 
West and retake the position of the leading manufacturing 
power in some key and pioneer high-tech sectors.1 The Self-
Strengthen Movement, which was put forward by a group 
of Han official-scholars in late Qing dynasty, is arguably the 
first of such government-initiated attempts to achieve 
industrialization in China’s modern history.2 The Great 
Leap Forward is a more modern industrialization program, 
where the Chinese government organized and mobilized its 
vast population and resources to accelerate the 
industrialization process in a managed but unrealistic 
manner.3 Following the end of Culture Revolution, China 
embraced the Reform and Open-Up policy that intensively 
focused on the economic development, and China officially 
adopted an “industrial policy” in its formal sense, targeted 
at the automobile industry, for the first time, in the late 
1980s (Eun and Lee, 2002). However, most if not all of such 
government-initiated efforts which aimed at strengthening 
China’s industrial power largely failed, the Self-
Strengthening Movement ended tragically following the 
Japanese victory in the first Sino-Japanese war, the Great 
Leap Forward failed to increase production of steel in 
proportion to the huge investment put in and further 
contributed to the subsequent famine that lasted  for three 
years (Perkins, 1991), the industrial policy directed at the 
automobile industry was not successful in achieving its 
desired goal (Eun and Lee, 2002). 

Following that long line of historical examples, MIC 2025 
can be conceptualized as the most recent government-led 
project that aims at strengthening the Chinese nation 
through empowering its key advanced industrial and 
manufacturing sectors. Many academic literatures mainly 
conceptualized MIC 2025 in this vein and can be further 
subdivided into two categories that focuses on different 
aspects. First, MIC 2025 is framed as a recent example of 
the evolution and institutionalization of China’s 
government-led industry policies, especially after the Open-
up and Reform starting in the late 1970s. Under this 
approach, China’s practice of industry policies are grouped 
and analyzed by historical time period, some scholars in 
particular observed that the most recent period is 
characterized by the government’s more intensive 
involvement in the introduction, outlining, formulation and 
implementation of the policy, with MIC 2025 being the 
latest and most high-profile example (Holz, 2018; Chen and 
Naughton, 2016). It is highlighted that an industry policy, 
after years of experimentation and accumulation of political 

                                                 
1For a general historical background that prompted the then-Qing Dynasty to 
engage in selective development of some key sectors, see Britannica 

Encyclopedia, The Self Strengthening Movement, available at 

https://www.britannica.com/place/China/The-first-Opium-War-and-its-
aftermath#ref590527. 
2Id. 
3For general background information see Britannica Encyclopedia, Great Leap 
Forward, available at https://www.britannica.com/event/Great-Leap-Forward. 

wisdom, starts to follow a more systematic process that 
ensures its orderly and successful execution (Chen and 
Naughton, 2016; Yeung, 2019). Consultation with experts 
and scholars becomes more often at the policy-designing 
stage. Specifically, some scholars zoom in to the actions 
taken at local government levels, and argued that not only 
local governments, have great latitude in determining the 
industrial policies best fit into local situations (Xu, 2011), 
proactive local policies are also crucial for developing 
certain strategic industries (Gruss and ten Brink, 2016; 
Butollo and ten Brink, 2018).  The local governments 
functioning as the agent actors that carry out most 
government functions in China, are the main engine that 
ensures the industry policy is timely and efficiently 
implemented, thanks to the institutional incentive that ties 
local officers’ promotion (Zhou, 2017). Second, MIC 2025 is 
understood as China’s latest effort to move up the global 
supply chain from labor-intensive, low-tech sectors to 
capital- and knowledge-intensive, high-tech sectors, in 
order to evolve from “made-in-China” to “designed-in-China” 
(Guo, 2019). While some doubted if this approach would in 
general succeed and argued that China would keep 
producing low value products while their counterparts in 
the industrialized countries would dominate the high-tech 
industries (Filippetti and Innocenti, 2012), others are more 
optimistic and point to such factors including well-educated 
human capital, leading manufacturing capability, 
expenditure on research and development, and 
government-organized efforts for the overall execution (Li, 
2013, 2018). These scholars usually focused on specific 
emerging industries that China has strategically selected 
and targeted, discussing and/or analyzing whether the 
policy and administrative coordination has been or could 
ultimately be a success (Kenderdine, 2017).4 They pointed 
out that the driving force of such development and 
upgrading is not technologies as such, but must be 
understood by referencing the complex economic, social 
and political power relations, and MIC 2025 is a salient 
example of the so-called Sino-Capitalism, where state 
guidance plays an important role (Butollo and Luthje, 2017; 
McNally, 2012). While much discussion has been done on 
the economic, political, and international relation aspects of 
MIC, the legal side is less examined, although to us, it is an 
equally important topic (Deakin et al., 2017). Specifically, 
the implementation of MIC inevitably has to interact with 
the pre-existing politico-legal institution, together with the 
institution’s characteristics and loopholes. The problems 
that plague the implementation of other industry policies, 
such as the vagueness in legal definition, potential violation 

                                                 
4 Staff Writers, Policy Measures to Stimulate New Materials Industry Receive 

Positive Welcome. China Securities Network(June15, 
2016)<hhttp://news.cnstock.com/industry,rdjj-201606-3817072.htm>; Staff 

Writers,Big Data How to ‘Reconnect the World' China's First Big Data 

Application Conference, 11 Advanced Forums to Explore the Application of 
Big Data in a Variety of Areas. West China Metropolis Daily, (July 15, 2016).  
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of international laws, inconsistencies and even conflicts 
with pre-existing laws, among normative documents, and 
overreaching government discretion (Zou, 2017; Yang and 
Zhao, 2018; Feng, 2017; Liao, 2017), also affect MIC 2025. 
One unique factor of MIC 20205 is the international 
background of the US-China trade war, under which MIC 
2025 is increasingly politicized, both domestically, where 
the government uses political tools to mobilize incredible 
amounts of resources to achieve a set goal, and 
internationally where counterpart international 
governments perceive MIC 2025 as a substantive threat. 
When, as we will show, the Chinese government has, over 
the years, designed a comprehensive and structured 
approach and trained an army of experienced personnel 
and bureaucrats, with a sophisticated and heavily-
controlled top-down political structure, to systematically 
mobilize necessary political and economic resources to 
implement a desired industrial policy with some pre-set 
objectives, its politicization will have significant and 
possibly negative legal impacts, such as, on fairness and 
equal treatment, due process and regulatory regime, which 
deserves a closer look. Understanding the historical and 
political context will be required for analyzing the nature of 
MIC 2025 and appreciating how China will deal with and 
execute the plan facing external pressures such as, the 
recent China-US trade war.  

 
 
Purpose and objective  

 
According to the State Council, MIC 2025 is a policy of dual 
nature. First, in the short term, it has concrete goals of 
strengthening key manufacturing sectors by enhancing the 
overall innovative capability and establishing companies 
competitiveness not only in the domestic market but also 
on a global scale, thereby moving China’s economy 
upstream in the global supply chain (State Council, 2015c). 
MIC 2015 is a follow-up program after the guidelines set 
out in the CCP’s 2017 national congress to upgrade the 
manufacturing industry. China has other similar industrial 
policies along with MIC 2015, such as, the 13th Five-Year 
Sectoral Plan (2016-2020) and the Strategic Emerging 
Industry Development Key Product and Service Catalogue. 
Second, in the long term, MIC 2025 will lay the foundation 
for China to become a global manufacturing powerhouse 
and technology leader, allowing China to take 
predominance and leadership in technology and 
manufacturing (State Council, 2015c). In the Made in China 
2025 Key Area Technology and Innovation Greenbook 
Technology Roadmap (2017), published by the National 
Strategic Advisory Committee on Building a Powerful 
Manufacturing Nation in February 2018, sets market share 
and other targets to be filled by Chinese producers in key 
high-technology industries. For instance, the roadmap calls 
for “indigenous new energy vehicle annual production” to 
have a “supplying capacity that can satisfy more than 80% 

of the market” by 2020. The government sets out the 
targets in MIC 2015 for local players’ market share of 40% 
to 90% in 11 of 23 subsectors.5 

MIC in particular, 2025 emphasizes the importance of 
self-sufficiency and indigenous research and development 
(R&D) ability, especially for “core technologies” (State 
Council, 2015c). China’s prevailing concern about 
mastering the core technologies is evident in President Xi 
Jinping’s recurrent remarks about their importance after 
the ZTE episode.6 Specifically, two themes underlie these 
remarks. First, core technologies can never be purchased or 
imported from other countries. It echoes China’s experience 
of the unsuccessful attempts to acquire certain technologies, 
the transactions of which were sometimes intervened on 
and ultimately stopped by foreign governments out of 
national security concerns. For example, the Chinese 
government once indicated its strong interest in being part 
of the Galileo satellite tracking system (Galileo), which was 
created by the European Union through the European GNSS 
agency. The purpose of Galileo is to provide an independent 
high-precision positioning system so European nations do 
not have to rely on the US GPS or the Russian Glonass 
system, which could be disabled or degraded by their 
operators at any time.7 China, hoping to participate in 
Galileo so that it did not have to rely on the US GPS, struck a 
deal with the EU and promised to invest in Galileo in 2003.8 
However, China was eventually forced out by the EU largely 
for security concerns.9 As a result, China had to build up 
from scratch and then rely on the BeiDou Navigation 
Satellite System which was already under development 
then. In 2018, BeiDou was recognized as one of the leaders 
that provided global services along with the EU, US and 
Russia.10 It highlights the sense of necessity, urgency and 
determination of the Chinese government in developing 
some core technologies on its own. The second theme 
underlying President Xi Jinping’s remarks is that, core 
technologies are important not only for economic reasons, 
but also for national security and international political 
interests. The BeiDou system not only generated hundreds  
 
 

                                                 
5 Made in China 2025 key area technology innovation greenbook, National 

Manufacturing Power Building Strategy Advisory Committee, October 2015. 
6 For an example of such news reporting, see Tian Hong, Xi Jinping: Core 

Technologies cannot be obtained by Begging, CCTV (Apr. 18, 2018), available 

at 
http://news.cctv.com/2018/04/18/ARTIQjP1bN0bopdCeMABCrl9180418.shtm

l. 
7  Europe Space Agency, Why Europe Needs Galileo (2014), available 
athttp://www.esa.int/Our_Activities/Navigation/Galileo/Why_Europe_needs_G

alileo. 
8  BBC, China Joins EU’s Satellite Network (Sept. 19, 2003), available 
athttp://news.bbc.co.uk/2/hi/business/3121682.stm. 
9 Dan Levin, Chinese Square Off With Europe in Space, NYTIMES (Mar. 23, 

2009), available at https://www.nytimes.com/2009/03/23/technology/23iht-
galileo23.html. 
10Pratik Jakhar, How China's GPS 'rival' Beidou is Plotting to Go Global, BBC 

(Sep. 20, 2018), available at 
https://www.bbc.com/news/technology-45471959. 
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of millions of profit each year,11 but also has various 
military uses, including the precision-guided missiles, 
reconnaissance exercises, among others. 12  From the 
Chinese perspective, the ZTE episode highlighted the 
potential danger of over-relying on foreign-produced or 
owned core technologies, which can always be weaponized 
as a lethal bargaining chip against China’s best interest. 
Self-sufficiency is therefore an important building block of 
the national security. These themes are important to keep 
in mind as they well explain why the Chinese government, 
in investing the industry fund and through other means, has 
certain calculated priorities and implicit preferences, the 
political logic will prevail over the economic analysis.  

 
 
MIC 2025’s legal nature 

 
The legal nature of MIC 2025 in theory is more complicated 
than when it first meets the eyes. Article 89 of the Chinese 
Constitution authorizes the State Council to “issue decisions 
and orders,”13 which is a catch-all term for everything that 
are not “administrative measures” or “administrative rules 
and regulations.” Decisions and orders are typically issued 
for normative purposes concerning what subordinate 
governments and ministries need to do, without necessarily 
directly implicating on the rights and obligations of 
ordinary citizens (Keller, 1994). While the document 
initiating MIC 2025 here is not more than a plan, outline or 
announcement at most, the State Council explicitly requires 
the provincial governments and relevant ministries to 
“faithfully implement and execute” the plan (State Council, 
2015c). Thus, MIC 2025 belongs to the category of 
“decisions and orders”, and the document should be 
understood as the so-called “normative document” with 
certain legally binding or administratively ordering effects 
(Keller, 1994). As earlier said, MIC 2025 is one of the key 
controversies in the trade frictions between the US and 
China. It would be interesting to see how the US views and 
interprets this program, and why there is an ample amount 
of debate among officials and academics regarding the legal 
nature of normative document (Keller, 1994). Exploring the 
jurisprudential nuances rooted in these arguments may be 
beyond the scope of this article. Suffice to say that, in effect, 
MIC 2025 has been implemented effectively at the 
ministerial level. For example, following the instruction by 
the State Council, the National Development and Reform 
Commission (NDRC), which is the successor of the National 
Planning Commission in charge of macro-economic 
planning before its overhaul, circulated an action plan 
concerning the manufacturing of sophisticated energy 

                                                 
11 Lian Zheng, Beidou navigation industry ushered in an outbreak period 

andthe market size is expected to exceed RMB 2 trillion in 2020, GUANCHAZHE 
(Nov. 7, 2018), available at https://www.guancha.cn/industry-

science/2018_11_07_478625.shtml. 
12 Jakhar, supra note 10. 
13 Constitution of the People’s Republic of China, Art. 89(1). 

equipment (NDRC, 2016b). In this action plan, NDRC 
identifies the overall timeline and key missions for the 
energy equipment and goes down to exact details regarding 
the specific type of equipment and machines it desires 
(NDRC, 2016b). Similarly, the Ministry of Industry and 
Information Technology (MIIT) and the Ministry of Finance 
(MOF) jointly circulated a guideline regarding budget and 
the use of fund concerning the upgrading and 
transformation of industries mentioned in MIC 2025 (MIIT, 
2018). In addition to outlining the guiding principles and 
identifying the key missions, the guideline further lists the 
criteria for companies and entities qualified for applying for 
the fund (NDRC, 2016b), which will have a binding legal 
effect. In general, these documents can be understood as 
secondary normative documents issued pursuant to the 
requirement of MIC 2025. Thus, MIC 2025, together with a 
body of follow-on documents,14 is more than a statement of 
policy that merely identifies a set of goals and principles. 
Essentially, it is a systematic execution plan that is aimed at 
determining the decisions and actions the government 
departments, officials, and private entities can take. Given 
its declaratory and legal nature, by the same logic, the 
political structure and institutions in China also give great 
incentives to officials and subordinate levels of 
governments to follow the instruction of their superiors, 
regardless of the theoretical legal nature of the documents. 
In this sense, it suffices for the purpose of this article to say 
that MIC 2025 is an industrial policy with a legally binding 
effect.  

From the international law perspective, the most 
relevant doctrines to the discussion here are the legal 
disciplines of WTO. One of the fundamental principles 
informing WTO’s enormous body of legal doctrines is to 
trade without discrimination, to which has two principles 
as the building blocks, Most-Favored Nation (MFN) 
Treatment and National Treatment (NT).15 NT requirement 
also governs certain investment measures to the extent 
they can have trade-restrictive and distorting effects, 
pursuant to the agreement on Trade-Related Investment 
Measures (TRIMS). In total, the exact relationship between 
an industrial policy and WTO rules is too complicated to be 
exhaustively accounted for in this article. The reason is 
partly rooted in the lack of consensus over the definition for 
the term “industrial policy”, which can be as broad as 
“government efforts to alter industrial structure to promote 
productivity-based growth” (Page, 1994). Under this 
definition, industrial policies cover many government acts 
as long as the means are tied to the declared objectives 
which are, taxes and tariffs, subsidies, local content 
requirements, technology transfer, strategic trade policies, 
and others (Bijit Bora et al., 2000). Accordingly, their

                                                 
14 Hereinafter the term “MIC 2025” will refer to the collection of such 
documents issued pursuant to the State Council’s MIC 2025 plan, unless 

otherwise indicated.  
15 World Trade Organization, Principles of the Trading System, available at 
https://www.wto.org/english/theWTO_e/whatis_e/tif_e/fact2_e.htm. 
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treatment under the WTO rules fall into different categories, 
policies that are prohibited under WTO, policies that are 
unconstrained and not subject to dispute claims, policies 
that are potentially actionable depending on whether they 
breach specific conditions (Singh and Jose, 2016). Thus, 
different government practice included in the same 
government policy can be subjected to different legal 
treatment, and can be scrutinized differently. For example, 
while there is a general prohibition on the local content 
requirement, there is an exception to government 
procurement. 16  However, government procurement still 
has to be non-discriminatory17 and transparent.18 In other 
words, given an industrial policy like MIC 2025, depending 
on how it was implemented and executed in reality and 
whether the implementation causes trade-distorting effects, 
it can be subject to different challenges. However, there is 
clearly no per se prohibition on the use of industrial policies 
to develop a country’s industrial and manufacturing sector. 
Whether or not the industrial policy violates the prevailing 
international principles or norms requires a dissection of 
the government’s implementation of rules and practices. 
One possibility of critiquing MIC 2015 is to focus on the 
implementation of MIC 2015 through SOEs. Together with 
China’s economic model relying on industrial subsidies and 
deployment of SOEs, Chinese SOEs, as a matter of fact, have 
presented great legal-economic challenges to the 
multilateral trading system. The WTO rules on subsidies 
and countervailing measures, coupled with China’s WTO-
plus commitments, could be used as defense against the 
encroachment of Chinese SOEs in the global market (Zhou 
et al., 2019) if there is unfair competition or discriminatory 
treatments to other investors. Presently, the WTO 
Agreement on Subsidies and Countervailing Measures 
(ASCM) bars subsidies conditioned on export performance 
and subsidies contingent on the use of domestic over 
imported goods (Gerstel and Caporal, 2020),19 which may 
be of less relevance to the industrial policy despite such 
policy’s distorting effect on competition in international 
markets. Some have contended that the rise of China, its 
economic structure per se, presents a legal challenge to the 
multilateral trade regime whose legal concepts may have to 
be adapted to fit China’s sui generis economic model or 
features (Wu, 2016). 

 
 
Key components of MIC 2025 

 
While MIC 2025 is most famous for selecting ten key 
priority sectors eligible for comprehensive government 

                                                 
16Revised Agreement on Government Procurement, art. III.8(a), available at 
https://www.wto.org/english/docs_e/legal_e/rev-gpr-94_01_e.htm. 
17Id., art. IV (1). 
18Id., art. IV (4). 
19The US, the EU and Japan agreed in January 2020 on proposed reforms to the 

WTO rules governing subsidies targeting trade-distorting subsidies, including 

those used by China to support strategic industries but left out of the US-China 
Economic and Trade Agreement (Phase One). 

supports, it also aims at serving as the bedrock for 
transforming China into a manufacturing powerhouse, and 
it sketches and deploys other concrete strategies and 
measures. As an illustrative example, it has hopes of 
enhancing China’s innovative capability by coordinating 
research effort among research institutes, labs and 
universities, designing incentive mechanisms and 
cultivating the next generation of proficient researchers.20 
The document also highlights the need for integrating 
informatization with industrialization and pushes forward 
the supply-side structural reform to eliminate excessive 
production capacity.21 In total, MIC 2025 lists nine aspects 
and the ten priority sectors are just one of these aspects  
that it considers part of the “strategic missions and 
emphases.”22 As some commentators have noted, MIC 2025 
has resemblance with other “state-led, technology-related” 
plans China has adopted (USTR, 2018b), and is indeed the 
kind of industrial policy that rely on government 
interventionist and protectionist policies favoring domestic 
enterprises, in particular, state-owned enterprises.23 The 
bureaucratic nature of MIC2025 is further manifested 
especially by its the subsequent normative documents’, 
fixation on quantitative targets, inefficient (somehow 
biased) allocation of funding, campaign style overspending 
and, overall, the micro-management by government 
ministries and lack of bottom-up approach (Wübbeke et al., 
2016). While MIC 2025 references to market-oriented 
principles and the decisive role of market in the efficient 
allocation of resources (State Council, 2015c), at the same 
time, it still stresses on the leading role the government 
must take to guide the market transformation and the 
create new comparative advantages. 24  The so-called 
“market-oriented, government-guided”(shichang zhudao, 
zhengfu yindao) principle is a slogan-like theme running 
through the MIC-2025-related normative documents. But 
judging from the implementation of MIC 2025 and the 
precedents of past industry policies that were highly 
successful (State Council, 2014),25 foreign governments and 
commentators are right to be suspicious regarding whether

                                                 
20Revised Agreement on Government Procurement, art. III.8(a), available at 
https://www.wto.org/english/docs_e/legal_e/rev-gpr-94_01_e.htm. 
21Id. 
22Id. 
23Kristen Hopewell, What is ‘Made in China 2025’ — and why is it a threat to 

Trump’s trade goals?, WASHINGTON POST (May 13, 2018),available at 

 https://www.washingtonpost.com/news/monkey-cage/wp/2018/05/03/what-is-
made-in-china-2025-and-why-is-it-a-threat-to-trumps-trade-

goals/?noredirect=on&utm_term=.053d49243ddc. 
24Id. 
25 For examples, seeDigitimes, National Local Integrated Circuit Funds 

aggregated, what kind of winds can be blown by 350 billion yuan?EEFOCUS 

(Feb. 24, 2017), available at https://www.eefocus.com/component/378194; 
Wang Xiaoyu, The first-phase National Integrated Circuit Industry Investment 

Fund has been invested, STDAILY (Sept 4, 2018), available 

athttp://www.stdaily.com/zhuanti01/jcdl/2018-09/04/content_706447.shtml; 
for sub-central governmental policies on subsidies on solar power, see Suna, 

Compilation of distributed photovoltaic subsidy policies in various provinces 

and cities in 2018, SOLARBE (Apr. 2, 2018), available 
athttps://news.solarbe.com/201804/02/285350.html. 
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the mentioning of “market-oriented” principles are merely 
lip services by promising false hope. In fact, the idea of 
transforming the economic structure by creating new 
comparative advantage has been controversial even among 
Chinese economists (Lin, 2010). Putting aside the merits of 
theoretical arguments, it suffices to note that, the 
government’s obsession with guiding the economy into a 
predetermined structure when the government can 
micromanage at the most detailed level may not be 
conducive for the cultivation of market-oriented principles. 
When working in tandem with pre-existing laws and 
regulations, the facially fair industrial policy can further 
lead to the practical discrimination against foreign-invested 
companies and private investors legally. 

 
 
Execution of MIC 2025 – with IC plan as an example 

 
While the State Council’s MIC 2025 is an action agenda, it 
spurred a plethora of follow-on government documents 
issued by subordinate provincial governments and 
ministries that transferred the agenda into a more tangible 
and executable working plan. As already demonstrated 
above, some of the documents can get down to exact details 
regarding what machines and devices are exactly desired in 
a specific sub-field of the MIC-2025 sector (NDRC, 2016b). 
Other documents, like the one jointly issued by MIIT and 
MOF (2018), specified the budget that can and will be spent 
in companies that meet certain preconditions (MIT, 2018). 
The Export-Import Bank of China was also involved into the 
program by providing financial products worth Renminbi 
800 billion to companies in Strategic Emerging Industries 
(NDRC, 2018). While this article cannot do a comprehensive 
survey of the number and content of every subsequent MIC 
2025 government documents, these documents and 
initiatives provide a representative starting point to look 
into the operational aspect of MIC 2025 and any Chinese 
industrial policy as a whole. This is because these 
documents and initiatives focus on, respectively, the 
concrete product the government aims to acquire, and the 
financial support the government pledges to provide. In this 
section, the precedent of integrated circuit (IC) will be 
studied as an illustration for how the Chinese government 
crank its bureaucratic machine to rapidly upgrade a 
nascent industry, and then proceed to analyze MIC 2025 in 
light of the IC example.  

 
 
The example of IC 

 
The similarities between the IC industrial policy and MIC 
2025 are too striking to be ignored. In 2014, the State 
Council released the “Guidelines to Promote National 
Integrated Circuit Industry Development” (IC Plan) (State 
Council, 2014). The IC Plan identifies IC as a core 
technology not only for a modernized manufacturing sector, 

but also a strategic industry essential for national security. 
It continues by identifying the decisive role the market 
should play in allocating resources, emphasizing a market-
oriented approach, but at the same time, aims at cementing 
the Party-state’s leadership in guiding the transformation 
and upgrade of the IC industry. It further pledges to 
establish industry fund that is specifically used to invest in 
IC companies. Moreover, it promotes international 
cooperation and stresses the need to cultivate highly skilled 
and specialized IC talents and engineers. 

Following the release of IC Plan, MOF led the effort in 
establishing the National Integrated Circuit Industry 
Investment Fund in the same year. 26  The fund was 
established in the form of company limited by shares, and 
the big-stake investors in the company are predominately 
State-owned enterprises (SOEs), such as China 
Development Bank Capital, China Tobacco, China Mobile, 
among others.27 The fund amassed around RMB130 billion 
($21 billion) (USTR, 2018b), and almost all the money was 
spent by May 2018.28 The majority of the companies that 
received such investment are Chinese companies, it covers 
both the upstream and downstream of the IC industry, 
including manufacturing, designing, packing and testing, 
and equipment materials.29 The government has been in the 
process of forming a new IC fund with a scale of RMB150-
200 billion ($23-30 billion). 30  It aims to cover more 
downstream companies in the IC supply chain and invest 
more in chip/IC design.31 The provincial, even municipal, 
governments also followed the lead and established their 
own IC investment funds.32 It is estimated that the local-
government-led IC investment funds had a total of over 
RMB300 billion ($45 billion).33 There are a few features and 
complaints related to the IC Plan and its execution that are 
worth highlighting. First, the companies that have received 
funding are predominantly Chinese domestic companies,

                                                 
26National IC Industry Investment Fund officially established, XINHUANet (Oct. 
14, 2014), available at 

http://www.mof.gov.cn/zhengwuxinxi/caizhengxinwen/201410/t20141014_114

9902.html. 
27 For the registered capitals breakdown of the National Integrated Circuit 

Industry Investment Fund Co., Ltd., see https://www.zdao.com/company-

report/7bed0480-4651-4847-99d7-4bcd5e59a9e8. Also see Special 301 report, 
at 92-93 
28 Wang Xiaoyu, The first-phase National Integrated Circuit Industry 

Investment Fund has been invested, STDAILY (Sept 4, 2018), available at 
http://www.stdaily.com/zhuanti01/jcdl/2018-09/04/content_706447.shtml. 
29China Fund: The second-phase integrated circuit industrial fund is ready to 

go, with a scale of more than 150 billion yuan, REUTERS (Mar. 1, 2018), 
available at 

https://cn.reuters.com/article/%E4%B8%AD%E5%9B%BD%E5%9F%BA%E

9%87%91%EF%BC%9A%E9%9B%86%E6%88%90%E7%94%B5%E8%B7
%AF%E4%BA%A7%E4%B8%9A%E5%9F%BA%E9%87%91%E4%BA%8

C%E6%9C%9F%E5%91%BC%E4%B9%8B%E6%AC%B2%E5%87%BA%

EF%BC%8C%E8%A7%84%E6%A8%A1%E9%80%BE1%2C500%E4%BA
%BF%E5%85%83-%E6%8A%A5%E8%BD%BD-idCNL4S1QJ70N. 
30Id. 
31Id. 
32DigiTimes, China’s Local Integrated Circuit Funds aggregated, what kind of 

winds can be blown by 350 billion yuan?, EEFOCUS (Feb. 24, 2017), available 

at https://www.eefocus.com/component/378194. 
33Id. 
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many of which are new players in the market dominated by 
established and sophisticated high-tech companies. The 
fund is taking highly risky venture-capital-like investment, 
which might not be justified by the financial reward it can 
receive. 34 This indicates a strong political purpose 
underlying its investment with less emphasis on risk 
control and profit margins. While the precise terms in the 
investment agreements can be confidential and unavailable, 
we can still deduce that the money has strings attached to it 
and recipient companies are more likely to act in 
accordance with the government’s political will (Wang et al., 
2012). For the recipient companies, such state ownership 
gives them ties and access to government resources which 
are invaluable in an economy with weak legal regime and 
other institutional protections.35 Second, the execution of IC 
plan followed a bureaucratic but orderly fashion, in which 
different levels of governmental organs were highly 
coordinated with the same aim of making the plan work. 
The approach is systematic, that is, the State Council issued 
an overall agenda, the ministries and SOEs contributed 
funds, while the local governments introduced policies 
concerning taxation, zoning/land and other incentives that 
can benefit the companies involved in IC.36 In particular, the 
local governments also followed lead of central government 
to establish their own IC funds and invest in related 
industries. Private capital contributed as much as RMB350 
billion ($53 billion) as well. Resultantly, with respect to the 
policy goal of encouraging investment in IC, the central 
government is able to effectively “leverage” more funding 
than it can raise on its own. This “tight-coupling” between 
central and local governments suggests the execution of IC 
plan follows the logic of political movement, which 
mobilizes available resources to achieve a desired political 
goal and efficacy, oftentimes at the expense of the rule of 
law and routine administrative processes (Zhou, 2017). The 
local officials are personally incentivized to carry out or 
even accelerate the accomplishment of the industrial policy, 
as the completion of these political tasks is highly relevant 
to the assessment by their superiors and, ultimately, their 
promotion opportunities (Zhou, 2017). Private capitals are 
also eager to share in the upswing of the IC industry, as 
they believe that the government is pointing at a correct 
direction of further economic development and the IC 
policy itself, with the strong government support which 
sends confidence to the IC-related sectors.  Third, China 
also relies on outbound investment as a means to achieve 
the policy goal (USTR, 2018b). Sometimes the fund invested 
in the company was eventually used to acquire foreign 

                                                 
34 SeeInternational Working Group of Sovereign Wealth Funds (2008). 
Sovereign Wealth Funds: Generally Accepted Principles and Practices 

"Santiago Principles". http://www.iwg-swf.org/ 

pubs/eng/santiagoprinciples.pdf.[hereinafter Santiago Principles]. 

35Id. 
36Compilation of IC Industry Support Policies, SOHU (Oct. 11, 2018), available 

at 
http://www.sohu.com/a/257297419_132567. 

targets, usually those with hi-tech IPs. 37 Even when 
acquisitions are not feasible, the company can still use the 
money to hire skillful engineers and experienced managers 
from more established companies in the IC industry, and 
the compensation packages offered to these talents can be 
exceptionally attractive, higher than normal market rate 
(USTR, 2018b). Lastly, the effect of the IC policy has been 
immediate and significant. Granted, the case of IC industry, 
due to the fact the investment is relatively recent while the 
industry is knowledge-intensive and typically requires 
accumulation of talents and long-term R&D, whether IC 
Plan will be ultimately successful is still unclear. However, 
there are some noticeable and quantifiable results. For 
example, IC designing in China observed a 22% increase in 
revenue, reaching RMB200 billion ($30 billion).38 Indeed, 
the fact that the all of the 21 billion fund was invested 
within 3 years and is seeking to raise more money is 
remarkable. In cases of other industrial policy, such as solar 
panel and wind power, the results show the goals set out in 
the industrial policy could be achieved, where the Chinese 
companies could replace foreign competitors as the 
dominant players not only in the domestic market, but also 
in the international market (Wang, 2015). In general, China 
has steadily increased its scientific prowess and reinforced 
its technological leadership in the world. Of all the 13.72 
million patents in force worldwide in 2017, around 2.98 
million were in the US force, 2.1 million in China and 2 
million in Japan (WIPO, 2018). In 2017, 43.6% of the 3.17 
million patent applications filed worldwide was filed in 
China alone, primarily by Chinese residents (WIPO, 2018). 
In other words, China received 1.38 million patent 
applications, more than double the number received by the 
US, in 2017 (WIPO, 2018). In the front of investment in 
research and development (R&D), while the US still led the 
world by an astonishing $553 billion in 2018, China 
followed closely at the second position at approximately 
$475 billion.39 US has also vehemently accused China of 
engaging in a comprehensive, systematic and, unfair 
scheme in inducing US companies, voluntarily or 
involuntarily, to transfer technologies to their local 
counterparties (USTR, 2018b). The European Union 
Chamber of Commerce in China (2018) expressed its 
concern over the lack of investment reciprocity in the 
implementation of the MIC 2025. This scheme is closely tied 
to China’s conducting of industrial policies. Without 
forming a normative judgment regarding whether China

                                                 
37 Wang Xiaoyu, The first-phase National Integrated Circuit Industry 
Investment Fund Has Been Invested, STDAILY (Sept 4, 2018), available 

athttp://www.stdaily.com/zhuanti01/jcdl/2018-09/04/content_706447.shtml. 
38Trendforce, 2017 China IC design company income ranking, annual revenue 
of 2006 billion yuan, EETCHINA (Feb. 02, 2018), available at https://www.eet-

china.com/news/201802020951.html (citing numbers and data as published by 

Trendforce). 
39 Sintia Radu, The Big Spenders in Research and Development,USNEWS (Nov. 

8, 2018), available at https://www.usnews.com/news/best-

countries/articles/2018-11-09/these-countries-are-the-top-spenders-on-
research-and-development. 
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has treated foreign companies unfairly, these statistics and 
facts all support the conclusion that China has recently 
observed an explosion in technological advancement, to 
which the unwavering support from the government’s 
industrial policies can be an important contributing factor.  

 
 
MIC 2025 

 
As demonstrated in the IC example, China follows a 
systematic, coordinated, and comprehensive strategy in 
executing its industrial policy. It functions like a political 
movement that involves all levels of governmental organs 
and mobilizes all available resources and institutions like, 
SOEs, private companies, coordinated ministries, state-
owned banks, policy banks, beneficial policies, stock market, 
lending market, outbound investment, just to mention a few. 
MIC 2025 concerns about some key advanced industrial 
sectors of the same nature as IC, but with more 
comprehensive coverage, core technology that not only 
moves China’s manufacturing sectors upstream but also are 
essential to China’s “national security” broadly defined, not 
only its technological advancement but also its critical 
economic and scientific competitiveness in the world. 
Accordingly, similar to the execution of IC Plan, it is 
reasonable to expect, and indeed we have seen, the 
formation of large industry funds that are used to invest in 
the ten key sectors identified in MIC 2025. As a matter of 
fact, in the MOF document, it specifically refers approvingly 
to the experience of IC Plan and the “leverage effect” where 
local governments subsequently formed their own funds to 
channel funding and support relevant projects, thereby 
expanding the scale of much needed strategic investment.40 
As the US claimed, the Chinese government has made 
available more than US$500 billion of financial support to 
MIC 2025 sectors (USTR, 2019a). Similarly, Chinese 
companies have been active in acquiring strategic assets 
related to MIC 2025 goals, especially in the US until the 
Trump administration started to tighten the CFIUS review 
over mergers and acquisitions by Chinese investors in the 
US market (USTR, 2018b). Some of the purchasers are SOEs, 
who, by legal requirement, must follow the order from the 
government and conform their actions to the political 
priority of the central government (SASAC, 2012, 2017)41 
while some are private companies, who either have the 
money to conveniently invest from the state to purchase 

                                                 
40 Dai Zhengzong, The central government strongly supports the construction 
of a strong country in manufacturing, CFEN (Mar. 14, 2018), available at 

http://www.cfen.com.cn/zyxw/jj/zhuanti77/201803/t20180309_2833508.html. 
41These measures were formulated expressly pursuant to laws and regulations 
governing state-owned assets and recent initiative to improve the performance 

of SOEs. For other examples, see 2017 SOE Measures were issued pursuant to 

the Guiding Opinion on Deepening Reform of State-owned Enterprises (CCP 
Central Committee and State Council, Guo Fa [2015] No. 22, issued Aug. 24, 

2015), the Several Opinions on Reforming and Optimizing the State-owned 

Asset Administration System (State Council, Guo Fa [2015] No. 63, issued Oct. 
25, 2015).  

foreign target companies, or, as a show of allegiance, 
proactively acquire foreign strategic assets. Further, since 
they are acquiring assets in a field of top political priority, 
they are more likely to obtain favorable terms for financing 
than in an arms-lengths market-based transactions, which 
might not be available for foreign companies. Local 
governments have also introduced policies to attract 
investment related to MIC 2025. More importantly, the 
announcement of MIC 2025 sends the signal to the local 
government officials that the central government probably 
views this as a political mission that the regime as whole is 
aspiring to accomplish and that Contributing to the mission 
will put the local officials at a favorable light in front of their 
superiors, increasing their chance of promotion. Thus, they 
are effectively in a competition to introduce investor-
friendly policies to attract companies to their municipals or 
to grow local companies into industry flagships, making the 
city exemplar in MIC 2025. In short, there are 
organizational and structural features in China’s 
hierarchical political institution that can convert an 
economic-themed industrial policy into a top-down 
political task and effectively and efficiently carry it out 
(Feng, 2011).  Even absent state coercion, private entities 
are still incentivized to participate in MIC 2025. Making 
investment into MIC-2025-related areas demonstrates their 
sensitivity to political trend in China, thereby increasing the 
chance of them becoming politically favored by local or 
central government. In a relationship-based country, such 
personal favoritism are priceless intangible assets that 
facilitate their business development in the long run. The 
private sector’s voluntary engagement in MIC 2025 heavily 
relies upon the intangible bonding between the private 
sector and political agenda promoted by the government. 
Moreover, when the Chinese government is determined to 
elevate a sector to global leadership, past experience 
informs the private investors that the government is 
probably going to succeed. This becomes a security 
mechanism guaranteeing the possible success of the 
engagement in this government-led movement. The sheer 
size of domestic market provides ample business 
opportunities and profitability. As such, it also makes 
economic sense from a purely profit-maximization 
perspective to invest in such industries early on, no matter 
whether the privately owned enterprises would be granted 
with any tangible or intangible incentives.  

 
 
LEGAL CONCERNS OVER MIC 2025 

 
Ever since the introduction of MIC 2025, there have been 
widespread concerns in the rest of the world, especially in 
the US and the EU. In a larger picture, these trading 
partners’ concerns may come from a new movement in 
China, that is, a resurgence of the role of the state in 
resource allocation and a withdrawal of the market and 
private firms (Lardy, 2019). This has been consistent with
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China’s dramatic shift in 2003 to return to a more 
institutionalized approach to its techno-industrial policy 
(Chen and Naughton, 2016). However, if we take a closer 
look at the complaints by other countries, the special 301 
report is the most representative of which  some of them 
are plausible legal challenges but others are resulted from 
the clash of interests in political economy. This section aims 
to tease out the legal side of the story, and argue that the 
legal arguments can be better appreciated when we 
understand MIC 2025 in tandem with pre-existing laws and 
regulations in China, and the inherent discretionary power 
in its administrative approval process given its typical top-
down and unitary structure. 

 
 
The principles of national treatment  

 
The national treatment (NT) principle, in the context of 
international investment or trade law, refers to a relative 
standard of treatment afforded to foreign investors in host 
country, in which the host country cannot provide inferior 
treatment to foreign investors than host country’s investors 
would get in comparable situations. For example, the NT 
provision in US Model Bilateral Investment Treaty (BIT) 
requires that the host state “shall accord to US investors 
treatment no less favorable than that it accords, in like 
circumstances, to its own investors with respect to the 
establishment, acquisition in host state’s territory.”42The 
advantage of NT is that it does not necessarily require the 
host country to undergo structural change in its legal 
regime in order to meet the NT obligation, because, 
logically, the NT provision focuses only on the differences in 
treatment between host state investors and foreign 
investors, without referring to any absolute standard of 
treatment.  

Although there is no BIT between the US and China yet, 
China made specific commitments as part of its accession to 
the World Trade Organization (WTO) in December 2001, 
which is memorialized in the Report of the Working Party 
on the Accession of China (Working Party Report), and 
most relate to the WTO’s General Agreement on Trade in 
Services (GATS) (WTO, 2001a, 2001b; US Chamber of 
Commerce, 2012). More specifically, related to our 
purposes here, China is committed to eliminating certain 
trade-distorting conditions on investment, to granting 
market access to foreign companies in a wide range of 
industries, and to improving overall transparency in the 
investment approval process or even streamlining and 
simplifying it in a substantial way (US Chamber of 
Commerce, 2012). All these can be seen as aspects of a full-
fledged NT treatment, as they basically aim to level the 
playing field for foreign investors when they conduct 

                                                 
42 2012 U.S. Model Bilateral Investment Treaty, article 3, available 

athttps://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meetin
g.pdf. 

investment and commercial activities in China. As for the 
“trade-distorting conditions on investment”, the Working 
Group Report refers to the fact that China will not condition 
inbound investment “upon performance requirements set 
by national or sub-national authorities, covering, for 
example, the provision of offsets or other forms of 
industrial compensation including specified types or 
volumes of business opportunities, the use of local inputs, 
or the transfer of technology” (WTO, 2001a). For market 
access and national treatment, China promised that its 
“licensing procedures and conditions would not act as 
barriers to market access and would not be more trade 
restrictive than necessary” (WTO, 2001a) For the sake of 
transparency, China made broad commitments regarding 
disclosure and publicity of government documents and 
publication of laws (WTO, 2001a). Moreover, the 
commitment to eliminate unnecessary “licensing 
procedures and conditions” will also generate the effect of 
enhancing government transparency and NT when foreign 
investors no longer need to navigate through labyrinthic 
laws and regulations that domestic investors can readily 
avoid, and consequently lowering transaction costs for 
foreign investors investing into China.  

 
 
MIC 2025 and pertinent laws and regulations  
 
Broadly speaking, the NT provision focuses to some extent 
on the differences in treatment afforded to domestic and 
foreign investors, any policy that has protectionist or 
discriminatory elements and effects are potentially 
violating the NT principles. However, in the case of MIC 
2025, there are some areas of laws, regulations and 
government practices that do not require nuanced analyses 
to point out the apparently and unjustifiably differentiated 
treatments domestic and foreign investors will receive. 
Some of them stem from the pre-existing laws and 
regulations under which MIC 2025 has to operate and to 
which the practice of sub-central governments needs to 
confirm. Others occur in the implementation level, which 
can be inferred and understood in light of and the ultimate 
goals MIC 2025 is set to achieve.  
 
 
Government procurement law (GPL) 

 
MOF’s plan of spending the fund for MIC 2025 is different 
from the IC Plan , this because it employs more diverse 
means, including free grants, interest subsidies, insurance 
compensation, equity investment (MOF, 2016). In 
particular, the central government and local governments 
will employ the method of tender bidding for certain goods 
and projects (MOF, 2016). If purchasing activities are 
conducted with fiscal funds by state organs and other 
organizations at all levels of government in China, then the 
purchase is considered government procurement, governed
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by GPL (USTR, 2019a).43 The law specifically requires the 
purchaser to procure domestic goods, projects and 
services. 44  However, the meaning of “domestic goods, 
projects and services” cannot be found in the law. Instead, 
the law authorizes the State Council to promulgate its 
definition, who, up to date, has not really provided any 
guidance and standards on this question, despite the 
release of the Implementation Regulations of GPL.45 What is 
worth noting is that, in the draft of the implementation 
regulation, the State Council included a definition for 
domestic goods.46 Although the definition still leaves room 
for ambiguity and further interpretation,47 it nevertheless 
provides a general guidance based on rules of origin.48 Thus, 
it is intriguing why the actually implemented regulation 
deleted the provision, probably the most important and 
needed definition to not only provide clear guidance to 
bidding parties but also constrain the government’s 
discretion in determining what constitutes “domestic”. 
Many projects under MIC 2025 will probably be governed 
by GPL, as they will be conducted with fiscal funds, 
provided by MOF for MIC 2025 purposes, by government 
organs, such as the ministries at central government level, 
or sub-central governments.49 As such, the bidding process 
can be implicitly discriminatory against foreign companies 
and investors on at least two grounds. First, absent a clear 
legal definition for domestic goods, projects and services, 
the bidding company is incentivized to err on the side of 
safety, by making sure the goods and services it provides is 
as “domestic” as possible, for example, use domestic 
subcontractors, use domestic components, avoid foreign 
shareholders, amid other possible arrangements. If they can 
choose between comparable domestic products and foreign 
products for their projects, they now have an extra 
consideration to inform their choice and prefer the 
domestic ones. But even if foreign products are the superior 
option in the market, Chinese company bidding for the 
project may still try to persuade the foreign partner to 
manufacture the products locally so as to ensure it does not 
forfeit the “domestic” requirement. When their bid was 

                                                 
43Government Procurement Law, art. 2. 
44 Government Procurement Law, art. 10. 
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denied, and the company suspected that it was due to the 
use of certain “foreign” product, however defined, the 
company may still lack secure means to challenge the 
decision, or simply find out what happened. This is because, 
raising legal or administrative challenge can risk retaliation 
by the government and, in general, companies taking 
government projects wanting to maintain amicable 
relationship with the government. The point here is that the 
government can avoid explicitly coercing the company to 
turn away from foreign products. The discretionary power 
inherent in the textual uncertainty caused by the lack of 
clear legal definition may force companies who want to bid 
for government projects to act conservatively, which in turn 
can have discriminatory effects on foreign companies 
stretching beyond the tender bidding process itself. Second, 
as the government is unrestrained from preferring “purely” 
domestic companies for policy reasons, as long as it is not 
achieved by applying distinct standards to different bidding 
companies,50 there are political reasons for the government 
to act so with regards to MIC 2025. As mentioned 
previously, one main purpose of MIC 2025 is indigenous 
innovation and self-sufficiency in certain key sectors, the 
central government also sets specific quantitative targets 
for sub-central governments. Thus, it will be illogical for the 
government to not give domestic companies a head start in 
the competition. To the extent a local official will want to 
accomplish his portion of the political task in MIC 2025 and 
therefore appear more capable in front of his superiors, he 
is also incentivized to utilize all policy tools at disposal, the 
government procurement is just another way to subsidize 
domestic companies. Overall, China’s practice of 
government and GPL procurement fell short of the US 
expectation and how they viewed  the commitment China 
had made to accede to the WTO (USTR, 2019a). “Significant 
deficiencies” remained in multiple areas, including China’s 
proposed offer in “thresholds, entity coverage, services 
coverage, and exclusions” (USTR, 2019a).51 Thus, it will be 
unsurprising when MIC 2025, explicitly referring to 
government procurement as one of the ways to effectively 
finance the industrial policy, receives further legal 
complaints from the US in the future.  
 
 
Administrative approval and licensing for inbound 
investment 
 
When a foreign investment project comes to China, 
depending on the size of investment, it will be subject to a 
multi-staged review and approval process by various 
governmental organs (US Chamber of Commerce, 2012).

                                                 
50Government Procurement Law, art.71(4). 
51  For the sake of clarity. China has not joined the WTO Government 

Procurement Agreement yet. China’s only commitment was to “initiate 
negotiations for membership in the GPA by tabling an Appendix 1 offer as 

soon as possible”. WTO: “China Submits Revised Offer for Joining 

Government Procurement Pact”, October 23, 2019, available at 
https://www.wto.org/english/news_e/news19_e/gpro_23oct19_e.htm 

http://www.miit.gov.cn/n1146295/n1652858/n1652930/n3757018/c4861968/content.html
http://www.miit.gov.cn/n1146295/n1652858/n1652930/n3757018/c4861968/content.html
https://www.wto.org/english/news_e/news19_e/gpro_23oct19_e.htm
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With respect to foreign investment, China divides the entire 
economy into encouraged, restricted, and prohibited 
sectors.52 Foreign investors cannot invest in the prohibited 
sectors. For restricted sectors, due to the cap imposed on 
the percentage of share foreign investors are allowed to 
hold, foreign investors typically enter a joint venture (JV), 
such as an equity JV (EJV), with certain Chinese partner(s). 
But even for encouraged sectors, foreign investors may still 
consider forming EJVs with local parties for both business 
and political reasons, local knowledge, relationship with 
local officials, unfamiliarity with the local market. In fact, 
there is anecdotal evidence that, even when foreign 
investor hopes to establish a wholly owned foreign 
enterprise (WFOE), the relevant central government 
regulator refused to issue requisite industry licenses, until 
the investor agrees to set up the investment as a JV with a 
particular state-owned firm (US Chamber of Commerce, 
2012). Thus, it is not groundless to complain that, although 
foreign investors can freely choose the type of entity on 
paper, the story is quite different at the implementation 
level. If the company is setting up an EJV, then it will be 
subject to the Law on Chinese-Foreign Equity Joint 
Ventures (EJV Law), together with its implemented 
regulations and rules. Certain phrases in the legal text have 
raised worries among foreign governments and investors. 
For example, the implementation regulations explicitly 
require that the EJV “[should] raise China’s level of science 
and technology” 53 (USTR, 2018b) and the EJV and 
investment projects will not be approved if it does not 
“meet the development requirements of China's national 
economy.” 54  The implementation rules also explicitly 
require EJV activities to be consistent with the “national 
development policies and industrial policies.”55 Notice that 
these requirements appear in the part of the General 
Provisions of their respective texts, which typically outline 
the objectives and purposes of the regulations. Accordingly, 
they are vague and principle-like statements that do not 
create specific legal obligations, they simply help the 
interpretation or implementation of the law by pointing at a 
general direction. However, this appears to be exactly the 
kind of worry foreign investors have in mind that the 
approval process is deal-specific and non-transparent (US 
Chamber of Commerce, 2012). The reviewing authority is 
given a leeway, often unchecked, to exercise its 
discretionary power in an unpredictable manner, hijacking 
the investment for certain political purposes. As the 

                                                 
52See generallyCatalogue of Industries for Guiding Foreign Investment (2017 
Revision), available 

athttp://www.ndrc.gov.cn/zcfb/zcfbl/201706/W020170628553266458339.pdf. 
53  Implementation Regulation of the Law on Chinese-Foreign Equity Joint 
Ventures Regulations, art. 3, available 

athttp://www.mofcom.gov.cn/article/swfg/swfgbl/201101/20110107350823. 
54 Implementation Regulation of the Law on Chinese-Foreign Equity Joint 
Ventures Regulations, art. 4(3). 
55Implementation Rules of the Law on Chinese-Foreign Equity Joint Ventures 

Regulations, art. 2, available at 
http://www.gov.cn/gongbao/content/2017/content_5219121.htm. 

purpose of MIC 2025 has been clearly stated and informed 
to the central government regulators and local 
governments, they can internalize the instruction and 
exercise the discretionary power in accordance with the 
requirement of MIC 2025. For example, an acquisition deal 
can be delayed and even disapproved because it may 
threaten the target of self-sufficiency in certain key sectors. 
Inbound investment into those sectors may also trigger 
stricter review than the foreign investors are already 
experiencing, and the investors may be cajoled into forming 
an EJV with a local partner with the possibility of 
subsequent forced technology transfer. It is to be noted that, 
the complaint here is not that the approval and licensing 
reviewing process exists at all, a domestic investment by a 
Chinese company will also trigger the review by relevant 
regulator, this is simply a feature of China’s legal system 
with a heavy visible government hand in basically all 
perspectives of economic life. The complaint is directed at 
the differentiated and potentially discriminatory treatment 
against foreign investors, especially when the priority 
sectors identified in MIC 2025 are involved. The underlying 
worry is that the supposedly routine administrative 
process is used to achieve political purposes. The non-
transparency of the reviewing process and the lack of 
effective legal recourses further heightens the perception of 
unfair treatment and of illegitimacy of the entire approval 
system (US Chamber of Commerce, 2012). 
 
 

Other pertinent laws 
 

Besides the two laws discussed above, foreign investors 
and governments also made similar complaints about other 
laws that are usually triggered for inbound investment. For 
example, complaints are made against the Anti-Monopoly 
Law and laws about national security (USTR, 2018b). 
However, the same theme and pattern of conduct are 
present, while the legal text does not explicitly deny NT to 
or authorize discriminatory treatment against foreign 
investors, the relatively vague terms, absence of clear legal 
constraints on administrative and regulatory power, as well 
as the political motive and incentive inherent in the 
institutional structure to respond diligently to prevailing 
national and industry policies, rendering the treatment 
unequal and unfair for foreign investors when the laws are 
implemented in practice. The complaint against the vague 
legal terms used in the policy is that, by interacting with 
pre-existing laws and other normative documents, 
produces unfair and potentially illegal consequences that 
are hardly new. Indeed, this phenomenon could be deeply 
structural and institutional. China adopts a centralized 
approach in formulating an industry plan. This implies the 
policies must be agreed in extremely general terms at the 
beginning, typically culminating in policy documents that 
look more like a political declaration than a legal statute 
(Chen and Naughton, 2016). In the process of 
implementation, many policy process, such as bargaining
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over trade-offs and arguing over specific mechanisms, are 
done in the bureaucracy and by local governments, as 
opposed to taking place in the legislature like in the U.S 
(Chen and Naughton, 2016). During plan formulation, the 
consultation process was usually made to technical experts, 
scientists and engineers only (Chen and Naughton, 2016), 
jurists and legal experts are not deeply involved, if at all. 
Even if they were involved and issues regarding legality or 
potential legal conflict with domestic and international are 
pointed out, it is still up to the political leader to decide 
whether such inputs should be taken into consideration 
and, if so, how much weight should be assigned. The result 
is a fragmented and confusing legal space created by 
various policy documents, which not only contains 
contradictions among themselves, but also lead to conflicts 
with laws (Zou, 2017; Yang and Zhao, 2018; Feng, 2017; 
Liao, 2017). For industries like new energy vehicle, it can 
result in inconsistent application of laws, wasteful 
allocation of resources and sometimes self-defeating policy 
implementation (Zou, 2017; Yang and Zhao, 2018; Feng, 
2017; Liao, 2017). Indeed, the same problems could recur 
for MIC 2025. What is different, however, is that the 
industry policy for new energy vehicle predominantly aims 
to boost economy and protect the environment, both of 
which are largely domestic goals. In contrast, MIC 2025 
aims to upgrade China’s industrial structure in certain key 
hi-tech sectors, bringing potential competitions and 
conflicts into the international realm. As a result, the legal 
problems have political and international implications and, 
conveniently, political accusations can be made by pointing 
out legal problems. 
  
 

The new foreign investment law (FIL) 2020: A positive 
change? 
 

Under U.S. pressure, China recently adopted a new FIL that 
had been undergoing discussion and commenting for 
several years, and it came into effect on January 1, 2020.56 
The law replaced three foreign invested enterprises laws – 
the EJV Law, the Law on Sino-Foreign Contractual Joint 
Ventures and the Law on Wholly Foreign-Invested 
Enterprises.57 Many believe, and judging from its text, this 
law will lead to foreign invested enterprises (FIEs) being 
treated the same as domestic Chinese enterprises. For 
example, it formally does away with the prior systems that 
required approval by the Ministry of Commerce and 
registration with the Administration of Industry and 
Commerce before a foreign investor would be permitted 
into China.58 Instead, they only need to register their 

                                                 
56 Zhou Xin, China approves new foreign investment law designed to level 
domestic playing field for overseas investors, SCMP (Mar. 15, 2019), available 

athttps://www.scmp.com/economy/china-economy/article/3001780/china-

approves-new-foreign-investment-law-designed-level. 
57Id. 
58 Alex Zhang & Vivian Tsoi, China Adopts New Foreign Investment Law(Mar. 

29, 2019), available athttps://www.whitecase.com/publications/alert/china-
adopts-new-foreign-investment-law. 

investments with the relevant agencies and disclose certain 
of their information on a periodic basis to the Ministry of 
Commerce and State Administration of Market 
Regulation. 59 Therefore, the allegedly discriminatory 
treatment inherently in the approval process can be 
potentially eliminated. The new law also guarantees that 
FIEs can equally participate in government procurement in 
accordance with the law.60 The law also explicitly protects 
foreign companies’ commercial information and trade 
secret from state regulatory officials. 61 Perhaps most 
encouragingly, the law explicitly affords NT to FIEs invested 
in industries not included in the negative list.62 Although we 
still need to wait for the State Council to stipulate the 
implementation regulations to clarify certain details,63 the 
FIL surgically targets the problems we identified above and 
also expect NT to FIEs. Or does it? Commentators have 
pointed out that the terms in FIL, even in its Implementing 
Regulations which are recently passed by the State Council, 
are still quite general (Zhou, 2017), leaving room for 
interpretation and manipulation. But more critically, the 
institutional and organizational incentives for government 
officials to fulfill their political task still inform their 
decisions and, despite the downplay in propaganda, China 
is still implementing MIC 2025 in a large scale (USTR, 
2019b). Moreover, certain critical articles and provisions in 
pre-existing laws are still relevant, and the practical 
implications from the FIL interacting with those articles are 
yet to be seen. For example, the FIL guarantees that FIEs 
can equally participate in government procurement but 
requires them to do so “in accordance with the law.” The 
“domestic” requirement in GPL is legal and its meaning 
unclear, government bodies can still implicitly force FIEs to 
partner with designated local companies in order to qualify 
the domestic requirement. Given the goal of self-sufficiency, 
industrial, and technological upgrade in MIC 2025, the same 
political incentives will encourage government officials to 
further manipulate the requirement to make it unfair for 
FIEs at the implementation level. The issue of forced 
technology transfer also shares the same kind of concern, 
where pre-existing “buy domestic” policy can twist the fair-
sounding text of FIL to produce the same old result 
(Dickinson, 2019). The problem of, or the perception of, 
lack of NT in general is deeply rooted in the fact that China’s 
unique political institution and governmental organization 
are extremely efficient in implementing industry policies, 
which declares China’s global ambition built on local 
favoritism. It is doubtful that China will change its 
institutional arrangement any time soon. It is equally 
doubtful that the Chinese government will give up its 
industry policies, not only because they align perfectly with 

                                                 
59Id. 
60 Foreign Investment Law,art. 16, available 
athttp://www.npc.gov.cn/npc/xinwen/2019-03/15/content_2083532.htm. 
61Id., arts. 23 & 29. 
62Id.,art. 4. 
63Id., art. 42. 
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the overall mission of reforming and improving the 
economic structure, but also because, ultimately, the 
success in implementing these industry policies constitute 
an important part of the ruling party’s political legitimacy 
and economic ambition. As McNally (2012) points out, 
China’s Sino-Capitalism relies less on legal codes and 
transparent rules, but more on unitary state rule and social 
norms of reciprocity, stability, and hierarchy. When the 
legal requirements come at odds with the pursuit and 
accomplishment of a politically charged national project 
like MIC 2025, there is little doubt that the government is 
willing to prioritize the latter. Consequently, regardless of 
how well the laws are written, the worry surrounding NT 
cannot be fully dispelled.  
 
 
GERMANY’S INDUSTRY STRATEGY 2030 AND ITS 
COMPARISON WITH MIC 2025 
 
On February 5, 2019, the German Federal Ministry of 
Economic Affairs and Energy (BMWi), presented a new 
industry plan for Germany, “Industry Strategy 2030, 
Strategic Outlines for German and European Industrial 
policy” (NI 2030) (BMWi, 2019). NI 2030 was introduced in 
response to extensive, even protectionist, industry 
strategies of other countries (BMWi, 2019). It emphasizes 
that state intervention in economy is nothing new, German 
economy has historically been a beneficiary of competent 
state intervention,64 but the strategy should be careful in 
defining precisely in which cases such intervention is 
exceptionally necessary. 65  More specifically, state 
intervention will be temporary and only in cases of 
fundamental importance when other paths have proven 
insufficient (NOVE, 2019). The central goal of NI 2030 is to 
“shore up economic and technological competence” in 
“relevant sectors” of the economy, with a concrete goal of 
setting the industry contribution to the economy by 2030 at 
25%, a slight but solid increase from 23% (NOVE, 2019). 
The strategy has entered the consultation period, in which 
policymakers, academic, industry, unions and other 
relevant stakeholders will contribute to the revision of the 
plan(NOVE, 2019). It is expected that the revised strategy 
will be presented to the cabinet for approval and, once 
approved, a road map of concrete steps for Germany will be 
released (NOVE, 2019). Alongside NI 2030, BMWi also 
outlined a monitoring process to follow the implementation 
of the strategy, with the monitoring expected to begin in 
2021 (NOVE, 2019). Complementary to the potentially 
successful implementation, German government further 
called for more active punishment from the EU on 
competitive distortions in other countries, such as 
temporary subsidies and abuse of monopolistic status 

                                                 
64 The Editorial Board, German Industrial Policy Comes Back to the Fore, 

FINANCIALTIMES(Feb. 5, 2019), available 

athttps://www.ft.com/content/49a5920c-2954-11e9-88a4-c32129756dd8. 
65Id. 

(NOVE, 2019). BMWi also called for the relaxation of 
competition law to ensure that companies can complete 
strategic acquisition, especially in the case where size is 
crucial to maintaining its competitive status in the global 
market. 66  Despite the downplay of the degree of 
government intervention, some commentators have 
pointed out that NI 2030 is still a novelty in the history of 
Germany (Freytag, 2019).67 The main concerns are about 
the curtailed internal competition within Germany and EU 
at large, as the policy emphasizes on giving 
disproportionate favors to large-size, heavyweight player in 
the industry and putting a significant weight on 
government as the main actor responsible for the success 
and failure of the industry (Freytag, 2019). The German 
government largely perceives the economic nationalism of 
China and US a threat to its competitiveness and probably 
believes the best counter is to adopt something similar.68 In 
general, the more protective stance of the EU government 
stems from a palpable feeling that EU is lagging behind in 
the technological arm race unless urgent action is taken, 
citing China as the primary challenger (EPSC, 2019). As 
such, the German government distinguishes itself from 
China’s industrial policy by arguing it is taking the 
defensive stance to China and it is still championing free 
trade and market economy principles.  

Whether NI 2030 can be approved and whether 
complementary measures on the revision of relevant laws 
can succeed are still unknown at this stage. However, we 
can observe a couple of key distinctions from the Chinese 
counterparty. First, the making and revision of NI 2030 
involves multiple stakeholders, some of which have their 
interest in stark opposition to each other but can freely 
express their concerns. In contrast with a top-down 
approach akin to a political movement, NI 2030 is more of a 
two-way street where input from industry and other non-
government bodies have to be duly considered. The fact 
that many ex-government officials and intellectuals are 
expressing concerns over the drastic change in Germany’s 
industrial policy is testimony to the vibrant and open-
minded environment within which government’s industrial 
policy was made, discussed, and refined. The distinction is 
not only caused by the difference in political systems, but 
also grounded in the economic realities in Germany, a 
country that hosts a heterogeneous economic ecosystem, 
including small and medium enterprises (SMEs), and 
traditional family-owned enterprises, the “hidden 
champions.” Historically, these firms are important 
constituents of the pattern of innovation peculiar to 
Germany, incremental innovation in high quality products 
especially in engineering and chemicals (Soskice, 1996).  

                                                 
66 The Editorial Board, supra note 64. 
67 Another good piece is by Jeromin Zettelmeyer, The Troubling Rise of 
Economic Nationalism in the European Union (Mar. 29, 2019), available at 

https://piie.com/blogs/realtime-economic-issues-watch/troubling-rise-

economic-nationalism-european-union. 
68Id. 
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Market-initiated measures, such as long-term capital 
support highly cooperative unions and powerful employer 
associations (Soskice, 1996), proved to be potent catalyst to 
propel technological innovations. It raised a lot of worry 
that a state-driven policy may overly focus on big 
corporations and in turn overlook the importance of agility 
and collaboration among the smaller market players.69 
However, the fact that these market players can have a 
voice in the making of NI 2030, either through their 
industry association or prominent economists,70 is still a 
different feature from the top-down approach in China. 
Second, NI 2030 underscores the importance of and 
adherence to market economy principles and emphasizes 
that government should only intervene in exception 
circumstances. As such, the government’s main role is 
focusing on subsidizing fundamental research, investment 
on infrastructure, and “level the playfield” for competition 
in the market (NOVE, 2019). In other words, the 
government’s main responsibility in carrying out the 
industrial policy is to lay a more solid foundation for the 
market without itself weighing in the economy. Remarkably, 
this is very similar to China’s “market-oriented, 
government-guided” principle repeatedly appearing in MIC 
2025 documents. However, the key distinction is in the 
implementation and (recent) past record. Although some 
commentators call for further clarification regarding the 
nature of government support for European industry, 
Germany and EU in general have been relying on the well-
functioning of free market, stepping in to fill the funding 
gap and overcome the market failure by “channeling their 
public spending to a large, highly-innovative, transnational 
research and innovation projects that makes a clear 
contribution to growth, jobs and competitiveness in Europe 
(EPSC, 2019). ”German companies are ultimately the 
primary actor in turning ideas into technology and products, 
exposing themselves to international competitions and 
market risks (Auer and Heymann, 2017). German 
government’s restraint in the degree of market intervention 
even stands out in comparison with other EU countries 
(Auer and Heymann, 2017).  

In contrast, in implementing industry policies such as IC 
Plan, SOEs and big private companies aggressively acquire 
foreign companies and technologies with money coming 
from government investment and they are implicitly 
favored when the government enforces these laws, owing 
to China’s peculiar political institutional arrangement. One 
worry spurring Germany to adopt NI 2030 is the aggressive 
acquisition by the Chinese companies on cheap loans, 
Germany views this as external distortion of the market 
conditions which hurts the competitive nature of German 
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industry/germanys-new-industrial-strategy-under-fire-idUSKCN1PQ5ZA. 

companies (EPSC, 2019). Given that many of the companies 
conducting the acquisition are SOEs, functionally serving as 
an arm of the government, further deepens the suspicion of 
an unfair degree of involvement of the sovereign in the 
market. As China continues to benefit from preferential 
treatment under the cover of “developing country,” China is 
able to uphold a wider set of tariff barriers, thereby 
affording non-reciprocal treatment to foreign investors 
(EPSC, 2019).71 The disparity between how Chinese SOEs 
are behaving oversea and how Chinese government is 
protecting its domestic market further lends legitimacy to 
the claim of “distortion”, thereby justifying the necessity of 
German government’s intervention. Third, while industries 
policy like MIC 2025 are typically proactive in outlining 
economic goals and reforming economic structure, NI 2030 
is portrayed as a reactive measure that defends Germany’s 
legitimate interests in a free market in response to 
industrial policies promulgated by China and US. By 
stipulating Germany must counteract in preserving a 
competitive market, NI 2030 is implicitly making two 
points, first, the status quo in Germany generally observes 
the open market economy and free competition principles, 
second, China’s industry policies are disrupting the well-
functioning of the status quo. As such, NI 2030 sounds more 
morally defensible as it is introduced only as a reaction 
against other countries’ (probably unfair) practice. Of 
course, this assumes that the status quo in Germany is 
justifiably attained without, in the process, violating 
international laws or generally accepted market principles. 
This is a separate issue that warrants in-depths discussions. 
For the purpose of this study, it suffices to note that, to say 
Germany’s purpose is “regaining” economic and 
technological leadership sounds less disruptive than to 
declare the purpose is to “take” technological leadership or 
“move upstream” in the global supply chain. 
 
 
Policy recommendation 
 
As shown in the previous discussion, the worries for 
China’s industrial policy are three-fold, first, the unequal 
treatment afforded to foreign investors explicitly 
mentioned in laws and regulations, second, the de facto lack 
of NT treatment provided to foreign investors in 
implementing the industry policies and third, the overall 
disruptive effect that can be predicted if China’s industrial 
policy is implemented, owing to the sheer size of China’s 
economy and number of large companies. Accordingly, 
what China can do in addressing these problems vary from 
being obvious to limited.  
 
 

 

                                                 
71The special and differential treatment (S&DT) for developing countries under 

the WTO is mainly used by developing countries to avoid making major 
concessions on tariffs and China did not get much S&DT in its accession. 
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Procedural and implementation biases 
 

China should patch the loopholes in the laws and provide 
clear guidance for not only foreign companies but also sub-
central governments. As analyzed previously, the main 
discriminatory effect is hidden in phrases like “in 
accordance with the law”, which requires the new law to 
interact with pre-existing laws and policies. The desired 
effect of leveling the playfield for foreign investors by 
introducing new laws can be called into questioning if the 
government does not at the same time conduct a 
comprehensive review of the pre-existing laws and clear up 
existing issues. In general, the foreign-investor-friendly 
gesture of harmonizing and simplifying the legal regime 
should pay more attention to such potential problems 
caused by the cross-reference among different laws. In 
addition, the regulations promulgated by relevant 
regulating authorities and policies brought into effect by 
normative documents issued by different governmental 
organs should be subject to “legality review” (hefaxing 
shencha). Legal experts and jurists should be more 
meaningfully involved in the consultation process of plan 
formulation to help assess the legal implications of the 
proposed policy, in terms of both domestic law and 
international law. Perhaps more importantly, foreign 
companies and investors should be able to initiate without 
apprehension for future retaliation the legality review to 
challenge the relevant authorities. Institutional guaranties 
should be installed to make sure the challenging party will 
not be unfairly prejudiced in the future. The discriminatory 
effect can also trace its root into the absence of clear 
definition, such as “domestic goods, projects and services”. 
In that case, competent authorities should promptly 
provide clear definition and guidance for such terms. There 
are readily available international and transnational 
standards that can be referred to when making such legal 
decisions, suggesting the main hurdle is more political and 
economic than legal. Ultimately, the competent authorities 
should re-conceptualize the industry policy as also being a 
legal project embedded in the complex web comprising of 
domestic and international laws, such that the legal 
institutions should be respected rather than circumvented. 
In fact, disregarding the legal side-effect of an industry 
policy can bring unintended consequences that are 
contrary to the desired policy goal, as vividly demonstrated 
by the industry policy targeting new energy vehicles. This 
trade war where the U.S. heavily lambasted MIC 2025 is yet 
another stern reminder that a legality “form check” is an 
important thing China should do to preemptively ward off 
some of these criticisms, thereby also alleviating certain 
concerns foreign governments and investors may have.  

What China can do about the extent of worry concerning 
implementation of industry policies is more limited. As 
analyzed above, the staggering efficiency with which China 
implement an industrial policy stems from its unique 
political system and institutional arrangement and, 
together with them, the strong incentive government 

officials have in implementing the industrial policy with any 
means at their disposal. However, they are precisely the 
same reason why foreign investors and companies feel 
discriminated or are actually discriminated- they are the 
collateral damage when you crank China’s institutional 
machine. As such, China should consider installing legal and 
institutional checks on government officials in exercising 
their discretionary power  on the counterbalance of the 
incentive instilled by MIC 2025. The FIL repeatedly 
mentions fairness and equality to FIEs and has eliminated 
certain approval process to reduce the room for discretion. 
This is a good start. However, the State Council and other 
relevant authorities should further enact implementation of 
regulations and rules that introduce concrete legal or 
administrative mechanism with which outsiders can 
monitor the situation and FIEs can have effective recourse 
to address their concerns and complaints. Before enacting 
those regulations, FIEs, scholars, and other stakeholders 
should be actively consulted. Finally, the system should be 
more transparent and allow more outside participations. 

 
 
Substantive concern and the “threat” from a rising 
Chinese manufacturing sector 

  
However, it should be recognized that, even if the 
procedural and implementation issues are all cleared up, 
there are still residual but strong worries about the 
potentially disruptive effect following China taking over the 
global leadership in manufacturing. Such worries are partly 
economic, that traditional manufacturing and technological 
powerhouse like Germany fears that its industry and 
companies will lose global competitiveness. But such 
worries are also political and caused by a sense of 
uncertainty: what is China going to do regarding the trade 
system and other prevailing international norms, on which 
countries and companies have relied for decades, when 
China has secured leadership in manufacturing and 
technology? It is unlikely that the Chinese government and 
indeed the CCP is going to abandon MIC 2025, as the ability 
to continuously deliver economic growths is an important 
part of its moral legitimacy. And for the same reason, the 
government will continue to implement the policy, in one 
way or another. Insofar as that is true, the government 
should do more to communicate with other government 
regarding its attitude and stewardship towards prevailing 
international laws and norms. For example, China should 
continuously enhance its rule of law, adhere to free market 
principles whenever feasible, respect fundamental human 
rights, increase government transparency, among others. 
These gestures help send the signal to the rest of the world 
that the change in global leadership will not be followed by 
an overhaul of international system, norms and standards. 
Granted, the effect of these gestures is political and 
diplomatic in nature, but implementing laws faithfully and 
impartially at the local level provides strong affirmation.  
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CONCLUSION 
 

Industrial policy is not a new political phenomenon in 
China; rather it is the continuation of an uninterrupted 
chain of the government-initiated effort to modernize and 
industrialize China so as to put the country in the global 
leadership in science, technology, industry, and 
manufacturing. Over the years, China has accumulated 
ample experience, discovered a comprehensive and 
systematic approach that uniquely suits China’s political 
and legal institutions (Xu, 2011), and educated an army of 
capable SOE managers and state officials, such that MIC 
2025 is more than a mere propaganda that simply aims to 
make the Party appear ambitious and sophisticated, instead, 
it is an action agenda that could actually be materialized to 
contribute to the Chinese nation’s (re)taking of the global 
leadership in science and technology. Unquestionably, this 
will be a strong boost to the ruling party’s moral and power 
legitimacy. And for this reason, it will be unthinkable for the 
government to easily abandon MIC 2025 absent 
extraordinary circumstances. It is clear that international 
law does not prohibit a country from pursuing its own 
industrial policy a priori. Neither does the WTO rules 
prohibit such a policy choice. The foundational principle 
under the WTO and international investment law, most 
relevant to our study, is national treatment and, as long as 
the industrial policy is not implemented in a selectively 
discriminatory manner, it should not constitute a breach of 
the WTO rules. Judging from the mere text of MIC 2025, it 
does not contain any discriminatory rules against foreign 
investors or their investment in China. However, given the 
vague laws and regulations that typically reserve for 
government officials overbroad discretionary power, 
China’s history and policy pattern of implementing its 
industrial policy such as IC Plan, as well as its top-down 
heavily monitored political structure, there is a high chance 
that MIC 2025 would be implemented with more 
government-backed measures or policy supports and 
preferences, in the form of funding, incentives, tax benefits, 
subsidies, administrative favoritism, towards domestic 
companies, especially the SOEs. As a result, the procedural 
defect and distorting effects caused by the discriminatory 
implementation of MIC 2025 can be detrimental not only to 
FIEs and other smaller private enterprises in China, but also 
the production chain worldwide, distorting global trade and 
potentially drive competitors in relevant industries out of 
business. In light of such grave consequences, the US and 
the EU are justified to initiate their complaints against 
China and its MIC 2025. From China’s perspective, in line 
with its commitments to WTO and in an effort to comfort its 
major trading partners’ concerns, it should correct its past 
practices that were largely in favor of Chinese investors or 
SOEs by deploying a competitive neutrality approach 
towards the implementation of MIC 2025 (OECD, 2009). It 
is true that some of the practices are rooted in structural 
feature of the political institutions that could not be 
amended overnight. The Chinese government has a long 

tradition of crafting policy agendas to anticipate, grow and 
shape both domestic and global market trends (Heilmann, 
2018). Consequently, China has built up some imbalances 
such as overcapacity in industries, excessive corporate and 
local government debt, overdependence on investment and 
exports for growth. Complexity in modern economy makes 
conventional government intervention and planning less 
functional (Rajan, 2019).   

As far as MIC 2025 is concerned, there is still a 
considerable number of loopholes that can be patched with 
measures that requires fundamental institutional reform 
like, clearer wordings and more precise definitions in laws 
and regulations, a comprehensive review of pre-existing 
government documents and policies to eliminate 
inconsistencies and room for government discretion as 
much as possible, and more effective legal and 
administrative recourse for FIEs and any private companies. 
All these measures are very much achievable in China if the 
government has the will to do so resolutely. Such efforts are 
also in line with the principle of competitive neutrality,72 
which China ultimately benefits from and its ongoing 
economic reform to rely more on the market for better 
(re)allocation of resources in its economic growth. In the 
absence of deeper market reform of China’s economic 
structure, China’s economic growth may be in further 
decline (Lardy, 2018). A stronger state-owned sector is 
likely to diminish the private sector and generate less 
profitability. A biased industrial policy may enhance China’s 
state-owned sector, and in turn weaken China’s prospect of 
economic development. The “market-oriented, 
government-guided” principle codified in MIC 2025 should 
be more than mere lip service.  
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